
MAHARASHTRA ADMINISTRATIVE TRIBUNAL,   

NAGPUR BENCH, NAGPUR 

       ORIGINAL APPLICATION NO.676/2014.       (S.B.) 
 
 

      Mohd. Afzal Mohd. Musa Sheikh, 
      Aed about  66 years,  
      Occ- Retired Assistant Superintendent-cum- 
      Store Keeper and Cashier, 
      R/o Yogiraj Colony, Gaulkhed Road, 
      Shegaon, Distt. Buldhana.        Applicant. 
 
   -Versus-. 
 
1.   The State of Maharashtra, 
      Through its Secretary, 
      Department of Public Health, 
      Mantralaya, Mumbai-32.  
 
2.   The Director  of Health Services, 
      (M.S.), Mumbai.            Respondents. 
________________________________________________________ 
Shri   Sheikh Majid, the learned counsel for the applicant. 
Shri   M.I. Khan, the Ld.  P.O. for  the respondents. 
Coram:-  Shri J.D. Kulkarni, 
                Vice-Chairman (J).  
________________________________________________________ 
 
    JUDGMENT 

  (Delivered on this 22nd  day of January 2018). 

 
   Heard Shri  Sheikh Majid, the learned counsel for the 

applicant and Shri M.I. Khan, the learned P.O. for the respondents..  

2.   The applicant Mohd. Afzal Mohd. Musa Sheikh, was 

working as Assistant Superintendent-cum-Store Keeper in Laxmibai 
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Deshmukh Government General Hospital, Murtizapur, District Akola 

and got retired on superannuation  on 31.1.2006.  On Dr. K.S. Sharma 

was Medical Superintendent at that time under whom, the applicant 

was working. 

3.   A memorandum of charge was served to the 

applicant and Dr. K.S. Sharma on 29.1.2005 whereby allegations were 

made against the applicant and Dr. K.S. Sharma.  In all five charges 

were framed against the applicant which were as under:- 

(a) The applicant while working as a Cashier-cum-

Store Keeper at Laxmibai Deshmukh Government 

General Hospital, Murtizapur during 1.4.2003 to 

31.3.2004 effected purchase of medicine and 

equipment  worth Rs. 3,82,600/- from the personal 

ledger account and he in collusion with the Medical 

Superintendent  paid excess amount of Rs. 

1,66,548/- and thereby committed serious 

irregularities which amount to grave and serious 

misconduct on the part of the applicant. 

 

(b) The applicant purchases miscellaneous articles 

form national consumer federation, Akola and made 

payment of Rs. 7,02,662/- from the regular grants but 

willful omission on his part to verify local market rates 

and compare the purchase  rates with local market 

rates resulted in excess payment of Rs. 5,23,180/- to 

the supplier. 
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(c) The applicant purchased the consumer food items 

from national consumer federation, Akola and made 

payment of Rs. 7,02,662/- from the regular grants but 

willfully omitted to verify from the local market the 

rates of items which has resulted excess payment of 

Rs. 5,23,180/- to the supplier. 

 

(d) The applicant made unnecessary, unfruitful 

purchase of items and equipment of Rs. 4,97,943/- 

even though there was no requirement of the said 

items, equipments in immediate near future and 

consequently the said items and equipments 

remained unutilized. 

 

(e) The applicant did not deposit the amount of Rs. 

4,81,621/-  withdrawn from personal ledger account in 

the treasury and kept the said amount as cash 

thereby committed financial illegalities.” 

 

4.   After due enquiry, the Enquiry Officer submitted his 

report on 30.9.2008 and on the basis of the said report, the first show 

cause notice was issued to the applicant  on 29.3.2012.    The 

applicant submitted his defence.   But the same was not accepted and 

the second show cause notice was issued on 30.7.2012 and ultimately 

the impugned order dated 4.7.2013 was passed by the Govt. of 

Maharashtra whereby following decision was taken :- 
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 “fu.AZ; %& egkjk”Vª ukxjh lsok¼f’ALr o vihy½ fu;e 1979 e/Ahy fu;e 6 vUo;s 

iznku dsysY;k ‘ADrhpk okij d:u Jh- ,e-,-‘As[A] rRdkyhu jks[Aiky rFAk HAkaMkjiky] lkekU; 

:X.Aky;] eqfrZtkiwj gs R;kaP;kfo:/nP;k foHAkxh; pkSd’Ahe/;s nks”Ah vk<Gwu vkys vlY;kus egkjk”Vª 

ukxjh lsok ¼fuo`Rrh osru½ fu;e 1982 e/Ahy fu;e 27 vuqlkj R;kaP;k lsokfuo`Rrh osrukrwu 

dk;eLo:ih 25 VDds rlsp ‘AklukP;k vkfFAZd uqdlkuhP;k olqyhlkBh dk;eLo:ih 25 VDds v’Ah 

,dw.A 50 VDds dk;eLo:ih dikr R;kaP;k lsokfuo`Rrh osrukrwu dj.;kph f’A{Ak ns.;kr ;sr vkgs-“  
  

5.   Being aggrieved by the aforesaid decision in the 

departmental enquiry, this O.A. is filed.   Reply affidavit has been filed 

on behalf of the respondents and preliminary objection has been taken 

to the effect that the O.A. is not tenable, since the applicant has not 

exhausted alternative remedy to prefer an appeal as per the provisions 

of Rule 18 of the M.C.S.(Discipline and Appeal) Rules, 1979. 

6.   As regards merits of the enquiry, it is stated that fair, 

full and reasonable opportunity has been given to the applicant to 

defend himself.   The Enquiry Officer has recorded the evidence of 

witnesses in the departmental enquiry and the applicant was allowed to 

cross-examine the witnesses.  A joint enquiry was held against the 

applicant and the Medical Superintendent Dr. Sharma and both were 

found guilty and the Enquiry Officer has come to the conclusion that Dr. 

Sharma and the applicant, in collusion with each other have committed 

misconduct as alleged against them and, therefore, looking to the 

gravity and seriousness of charges and misconduct proved, 

punishment has been imposed on the applicant.  It is stated by the 
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learned P.O. that in the departmental enquiry against Dr. Sharma (one 

of the delinquent in a joint enquiry with the applicant), Dr. Sharma has 

been dismissed from service.  

7.   Shri Sheikh Majid, the learned counsel for the 

applicant  submits that findings given by the Enquiry Officer in this case 

are perverse and in facts on record and it is a case of   ‘no evidence’.  

There is absolutely no oral or documentary evidence against the 

applicant.  It is stated that the Enquiry Officer  has come to a wrong 

conclusion that the applicant has purchased the goods on enhanced 

rates than the prevailing in the market.   But such findings are 

hypothetical and are based on assumptions and surmises.   It is stated 

that no monetary loss has been caused to the Government by the 

applicant and, therefore, recovery and  deduction of 50% pension is 

illegal.    The learned counsel for the applicant   further submits that the 

applicant was just acting under the direction of Dr. Sharma, Medical 

Superintendent  and he was having no authority to  take any 

substantive action in the matter and that the applicant  has issued 

cheques only as per the directions of Dr. Sharma, Medical 

Superintendent.  In short, the applicant is trying to shift the burden on 

Dr. Sharma, Medical Superintendent by making a statement that the 

applicant was just acting under the guidance of Dr. Sharma, Medical 

Superintendent. 
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8.   The learned P.O. submitted that Dr. Sharma, Medical 

Superintendent  has already been dismissed from service in the joint 

enquiry. The order passed against Dr. Sharma, Medical 

Superintendent has been kept on record and the same is at page Nos. 

89 to 92 (both inclusive)  Exh.X  for identification.  In the said order 

also, charges levelled against the applicant and Dr. Sharma, Medical 

Superintendent seem to be  the same and it is alleged that Dr. Sharma 

as  Medical Superintendent and the applicant  as Store Keeper-cum-

Accountant, were in collusion with each other committing misconduct 

as alleged against them. 

9.   So far as the objection taken by the learned P.O. 

about maintainability of the O.A., the learned counsel for the applicant  

has relied on the judgment reported in State of Maharashtra V/s 

Subhash Dhondiram Mane reported in 2015 (4) Mh.L.J. 791 and 

(1992) 21 Administrative Tribunals Cases page 358 decided by the 

Central Administrative Tribunal, Chandigarh in case of Ved 

Prakash V/s Union of India and others.  In the latter case, it was 

observed that the objection regarding exhaustion of alternative remedy, 

cannot be entertained after the application has been admitted.  In the 

former case reported in 2015 (4) Mh.L.J. 791, the Hon’ble High Court 

of Judicature at Bombay has held that the Tribunal can entertain the 

application without relegating the applicant to alternative remedy in 
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exercising  on its jurisdiction.   Application has been filed in the year 

2014 and is heard on merits and, therefore, in such  circumstances,  no 

purpose will be served to direct the applicant to exhaust alternative 

remedy of appeal at this juncture and, therefore, objection regarding 

tenability of the application on this ground, has no force.  In view of 

this, application is being disposed of on merits. 

10.   In response to  the argument  of the learned counsel 

for the applicant that the Enquiry Officer has not appreciated the 

evidence with a proper perspective, the learned P.O. has placed 

reliance on the judgment reported in (2015) 2 SCC-610 in case of 

Union of India and others V/s P. Gunasekaran.   In the said case, 

scope of interference has been discussed and it has been held that the 

interference with disciplinary proceedings is permissible only in case of 

perversity.    In view of this, it is necessary for the applicant to show 

that there is no evidence against him or that appreciation of evidence is 

perverse.    

11.   The learned P.O. also placed reliance on the 

judgment reported in (2013) 12 SCC 372 in case of Lucknow 

Kshetriya Gramin Bank and another V/s Rajendra Singh  and 

(2009) 18 SCC 310 in case of State of Uttar Pradesh and another 

V/s Manmohan Nath Sinha and another.  In the latter case, it was 

held that the judicial review  cannot be directed against the decision,  
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but has to  confine to the decision making process.  It was further held 

that the Court does not sit in judgment on merits of the decision and it 

is not open to the High Court to re-appreciate and re-appraise the 

evidence laid before the Enquiry Officer and examine findings recorded 

by the Enquiry Officer as the Court of Appeal and to reach its only 

conclusion. 

12.   In view of  the aforesaid legal aspects, it is necessary 

to see as to whether it is a case of ‘no evidence’ as stated by the 

learned counsel for the applicant and / or whether there is perversity in 

the appreciation of evidence. 

13.    The learned counsel for the applicant has invited my 

attention to the fact that in all nine witnesses were examined by the 

department and out of these nine witnesses, seven witnesses have 

given no evidence against the applicant.   Perusal of the evidence 

placed on record shows that seven witnesses were even cross-

examined by the applicant, since  they have stated nothing 

incriminating against the applicant.  However, the evidence of the 

witness Shri Kulkarni  is material and this witness i.e. Shri J.G. Kulkarni 

is the Accounts Officer in the office of Joint Director of Medical 

Services, Pune.     Shri Kulkarni has performed the audit  of Laxmibai 

Deshmukh Government General Hospital, Murtizapur.  Admtitedly, 

during the said audit, illegalities have been  noticed.   This witness has 
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stated as regards  each and every charge framed against  the applicant 

and Dr. Sharma.  It is specifically stated by this witness that Dr. 

Sharma and  the applicant were responsible for a loss caused to the 

Government as well as  illegalities and irregularities in purchasing 

goods and both of them were responsible for the loss caused to the 

Government.   This witness has stated in his evidence that the 

applicant and Dr. Sharma have paid the amount of Rs. 1,66,547/- in 

excess for purchase as per charge No.1 and have also purchased the 

goods which were not necessary as per charge No.2 on the proposal 

made by the applicant.  It is also stated that the applicant and Dr. 

Sharma were responsible for causing loss to the tune of Rs.5,23,180/- 

for purchasing articles as per charge No.2.   Similarly, they have not 

verified the rates  from the market and purchased goods for excess 

value, as stated in charge Nos. 2 and 3.   In the evidence,  the witness 

Shri Kulkarni has specifically states as under:- 

   “ojhy ckc dz- 1 rs 5 djhrk rkRdk- HAkaMkjiky Jh- ,e-,-‘As[A gs 

HAkaMkjiky rFAk jks[Aiky Eg.Awu dk;Zjr gksrs ojhy ckc dz- 1 rs 5 e/;s >kysyh foRrh; 

vfu;ferrk djhrk rs lq/nk tckcnkj vkgsr- dkj.A [Ajsnh izLrkfor djrkauk ‘Aklukus Bjowu 

fnysys fu;e o ‘Akldh; vkns’A gs dk;kZy; izeq[A leksj Bsowu fu;ek izek.As dk;Zokgh 

dj.;kal oS|dh; vf/A{Ad ;kauk lqpfo.As vko’;d gksrs ijarq R;kauh rls dsys ukgh- R;k djhrk 

ojhy ckc dza 1 rs 5 izek.As ‘Akldh; uqdlkuhr o foRrh; vfu;ferrsl tckcnkj vkgsr- 

‘Ak-fu-12-12-02 gk ,Dlh ih 10 uqlkj vkgs-“ 
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14.   This witness was cross-examied at length and, 

therefore,  full  opportunity was given to the applicant.  The learned 

counsel for the applicant submits that in  the departmental enquiry, no 

documents were placed on record to show that whatever goods 

purchased by the applicant and Dr. Sharma were of exorbitant value 

than the market value.   The Tribunal is not expected to go into that 

aspect, since the Enquiry Officer  has appreciated the evidence  of 

witnesses  and documents on record and came to the conclusion  in 

this regard and I do not find that the conclusion drawn by the Enquiry 

Officer in any manner are perverse.   

15.   The Enquiry Officer has appreciated evidence of Shri 

Kulkarni with a proper perspective and the said evidence is 

corroborated by the documentary evidence placed on record, as 

observed  by the Enquiry Officer.  There is nothing on record to show 

that the documents were not  supplied to the applicant to cross-

examine the witnesses.   Considering this aspect, I do not find any 

reason to interfere in the report of the Enquiry Officer which has been 

accepted by the competent authority.  Hence, the following order:- 
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     ORDER 

 

                     The O.A. is dismissed with  no order as to costs. 

 

 

             (J.D.Kulkarni) 
Dt.  22.1.2018.                              Vice-Chairman(J) 
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